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 In 1995, defendant Raymundo Gutierrez Pereda killed his former 

housemate and lover, Mary Ann O’Neil, and fled.  He was apprehended in 2011 and 

eventually admitted to killing her, though he claimed it was not premeditated.  He was 

convicted of first degree murder.  (Pen. Code, § 187, subd. (a).)1  Defendant’s only 

argument on appeal is that the jury was incorrectly instructed on provocation that might 

have reduced his culpability to second degree murder or manslaughter.  We conclude 

defendant waived this argument by failing to request the desired instruction in the trial 

court, and the instructions were proper in any event.  We therefore affirm the judgment. 

 

I 

FACTS 

 Because of the limited nature of the issue raised on appeal, we need not 

recite most of the background facts here at great length.  In 1995, defendant rented a 

room from Mary Ann O’Neil in her home.  They became friends and went out socially.  

According to defendant, they were also lovers. 

 About three weeks before O’Neil was murdered, defendant moved out.  

According to her daughters, O’Neil became frightened when his name was mentioned 

thereafter.  O’Neil told her daughters that defendant was coming into the house and 

moving things around, trying to intimidate and scare her.  A week or so before the 

murder, neighbors saw defendant drive by her house and go through her trash. 

 Approximately two weeks before she was murdered, O’Neil started dating 

a coworker named Gil Phillips.  She told Phillips she was fearful of defendant.  On 

November 15, 1995, O’Neil and Phillips went out after work, then went to Phillips’ 

apartment.  O’Neil left after a couple of hours, in the middle of the night. 

                                              
1 Subsequent statutory references are to the Penal Code. 
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 The next day, O’Neil failed to show up for work.  Her boss and one of her 

daughters eventually went to the home and discovered the sliding glass door open in the 

back.  O’Neil’s car was gone, and no disturbance was apparent.  The only thing obviously 

missing was a baseball bat.  They called the police. 

 On the same day, defendant was contacted by both O’Neil’s son-in-law and 

a police detective.  He told both of them he had not seen her. 

 The next morning, O’Neil’s car was found in a parking lot near her house, 

with her body inside.  The cause of death was determined to be blunt force trauma, and 

the evidence indicated she had been struck at least six times.  She also had numerous 

other injuries, many of which were consistent with defending herself from an attack.  She 

was probably rendered unconscious immediately, but was alive for several hours after the 

attack. 

 At approximately 11:00 p.m. on November 18, a detective went to the 

residence where defendant was living with his former housemate.  Defendant’s truck was 

parked in front of the house.  Defendant’s former housemate told the detective that 

defendant was getting dressed, but he apparently left through the back of the house.  

Despite a pursuit, he escaped.  Approximately a month later, defendant’s truck was found 

abandoned in Las Vegas. 

 Defendant was not located until October 2011.  During an interview, he 

first denied killing O’Neil, but eventually admitted it, claiming it was not premeditated.  

He said that on the night of the murder, he went to O’Neil’s house and she let him in.  

They argued.  He asserted O’Neil was “kind of drunk.”  According to defendant, the 

“mistake that she made” was to put her hands on his shoulder and ask “don’t you 

understand?”  He “got pissed” and pushed her.  She hit her head on a dresser.  He thought 

she was dead after that and panicked.  He eventually put her in her car and drove it to the 

location where it was discovered. 
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 Later, at trial, defendant testified that he O’Neil made comments that made 

him angry.  He maintained that he pushed her once and she hit her head on the dresser, 

and after that he thought she was dead.  He denied hitting her. 

 Defendant was charged with and convicted of first degree murder, and 

sentenced to 25 years to life in prison.  He now appeals. 

 

II 

DISCUSSION 

 Defendant’s only argument on appeal is that the jury was not properly 

instructed on provocation.  He argues there was “substantial evidence” he was provoked 

into killing O’Neil. 

 

Standard of Review and Legal Framework 

 We review jury instructions de novo.  (People v. Berryman (1993) 6 

Cal.4th 1048, 1089, overruled on other grounds in People v. Hill (1998) 17 Cal.4th 800, 

823, fn.1.)  “The trial court must give instructions on every theory of the case supported 

by substantial evidence, including defenses that are not inconsistent with the defendant’s 

theory of the case.  [Citation.]  Evidence is ‘substantial’ only if a reasonable jury could 

find it persuasive.  [Citation.]”  (People v. Young (2005) 34 Cal.4th 1149, 1200.)  “In 

reviewing a challenge to jury instructions, we must consider the instructions as a whole.  

[Citations.]  We assume that the jurors are capable of understanding and correlating all 

the instructions which are given to them.  [Citation.]”  (People v. Fitzpatrick (1992) 2 

Cal.App.4th 1285, 1294.) 

 

Waiver 

  Defendant did not object to the instructions given or request such an 

instruction in the trial court.  He argues that his failure to do so does not constitute waiver 
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because the trial court’s instructions constituted an incorrect statement of the law.  We 

disagree.  All of the instructions given were correct statements of the law.  Defendant’s 

fundamental complaint was that the instructions were not specific enough or might be 

misleading with regard to provocation reducing the degree of murder.  But if defendant 

believed the instructions were insufficient in the context of the case, it was his 

responsibility to request modified or additional instructions. 

  While it is the court’s duty to give instructions on the general principles of 

law involved, it is the defendant’s responsibility to request instructions that “pinpoint” a 

theory of the defense.  (People v. Silva (2001) 25 Cal.4th 345, 371.)  It is also defendant’s 

responsibility to request any clarifying or amplifying instructions necessary to 

supplement otherwise accurate instructions.  (People v. Estrada (1995) 11 Cal.4th 568, 

574.)  “‘[I]f the instruction as given is adequate, the trial court is under no obligation to 

amplify or explain in the absence of a request that it do so.’  [Citation.]”  (People v. 

Roldan (2005) 35 Cal.4th 646, 740, disapproved on other grounds in People v. Doolin 

(2009) 45 Cal.4th 390, 421, fn. 22.)  “A trial court has no sua sponte duty to revise or 

improve upon an accurate statement of law without a request from counsel . . . .”  (People 

v. Lee (2011) 51 Cal.4th 620, 638.) 

  Defendant also argues that pursuant to section 1259, this court “may. . . 

review” the instruction because it affected his “substantial rights.”  While we disagree we 

are required to do so given the language of the statute, and we properly conclude the 

argument is waived, we will briefly discuss why defendant’s substantive argument lacks 

merit. 

 

Legal Framework 

 Defendant was convicted of first degree murder.  “All murder which is 

perpetrated by . . . any . . . kind of willful, deliberate, and premeditated killing . . .” is first 

degree murder.  (§ 189.)  First degree murder requires evidence of deliberation, defined 
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as a “‘careful weighing of considerations in forming a course of action; ‘premeditation’ 

means thought over in advance.  [Citations.]’  [Citation.]”  (People v. Solomon (2010) 49 

Cal.4th 792, 812.)  Deliberation and premeditation, however, may occur within a very 

short period of time.  (Ibid.)  “The test is not time, but reflection.”  (People v. Bloyd 

(1987) 43 Cal.3d 333, 348.) 

 Premeditation and deliberation may be negated by provocation.  (People v. 

Hernandez (2010) 183 Cal.App.4th 1327, 1332 (Hernandez).)  “If the provocation would 

not cause an average person to experience deadly passion but it precludes the defendant 

from subjectively deliberating or premeditating, the crime is second degree murder.  

[Citation.]  If the provocation would cause a reasonable person to react with deadly 

passion, the defendant is deemed to have acted without malice so as to further reduce the 

crime to voluntary manslaughter.  [Citation.]”  (Ibid.) 

 

Adequacy of Instructions Given 

  Among many others, the jury in this case was instructed with CALCRIM 

Nos. 511 (accident in the heat of passion as excusable homicide), 522 (provocation), and 

570 (manslaughter in the heat of passion).  Taken together, defendant argues, these 

instructions misinformed the jury that it should apply a subjective, rather than an 

objective, standard in determining whether provocation sufficient to mitigate the murder 

from first to second degree was present. 

  CALCRIM No. 511, as given and as relevant here, provides:  “The 

defendant is not guilty of murder if he killed someone by accident while acting in the heat 

of passion.  Such a killing is excused, and therefore not unlawful, if at the time of the 

killing:  [¶] One, the defendant acted in the heat of passion; [¶] Two, the defendant was 

suddenly provoked by Mary Ann O’Neil; [¶] Three, the defendant did not take undue 

advantage of Mary Ann O’Neil; [¶] Four, the defendant did not use a dangerous weapon; 

[¶] Five, the defendant did not kill Mary Ann O’Neil in a cruel and unusual way; [¶] Six, 
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the defendant did not intend to kill Mary Ann O’Neil and did not act with conscious 

disregard of the danger to human life; and [¶] Seven, the defendant did not act with 

criminal negligence.  [¶] A person acts in the heat of passion when he or she is provoked 

into doing a rash act under the influence of intense emotion that obscures his or her 

reasoning or judgment.  The provocation must be sufficient to have caused a person of 

average disposition to act rashly and without due deliberation, that is, from passion rather 

than from judgment.  [¶] . . . [¶] . . . In deciding whether the provocation was sufficient, 

consider whether a person of average disposition, in the same situation and knowing the 

same facts, would have reacted from passion rather than from judgment.” 

  CALCRIM No. 522 instructs on provocation, and states:  “Provocation may 

reduce a murder from first degree to second degree and may reduce a murder to 

manslaughter.  The weight and significance of the provocation, if any, are for you to 

decide.  [¶] If you conclude that the defendant committed murder but was provoked, 

consider the provocation in deciding whether the crime was first or second degree 

murder.  Also, consider the provocation in deciding whether the defendant committed 

murder or manslaughter.” 

  CALCRIM No. 570 was also given.  Unlike CALCRIM No. 511, which 

instructs on a killing that may be excused entirely due to an accident during the heat of 

passion, CALCRIM No. 570 instructs on the reduction of murder to manslaughter. 

  Defendant argues the language of these instructions was likely to have 

misled the jury into concluding it should apply an objective test as to whether 

provocation sufficient to reduce first degree murder was present.  He points out that the 

former CALJIC instruction specifically addressed this distinction.  While this is true, it is 

not conclusive, and defendant points to no authority accepting his contention the current 

instruction is inadequate. 

  Indeed, in People v. Jones (2014) 223 Cal.App.4th 995, the court rejected 

an argument identical to defendant’s.  “Appellant argues that these pattern instructions 
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were likely to have misled the jury into concluding that the objective test applies both for 

reduction of first to second degree murder as well as from murder to manslaughter.  The 

argument fails on several levels.”  (Id. at p. 1001.)  “The first is that the instructions are 

correct.  They accurately inform the jury what is required for first degree murder, and that 

if the defendant’s action was in fact the result of provocation, that level of crime was not 

committed.  CALCRIM Nos. 521 and 522, taken together, informed jurors that 

‘provocation (the arousal of emotions) can give rise to a rash, impulsive decision, and this 

in turn shows no premeditation and deliberation.’  [Citation.]  As the jury also was 

instructed, a reduction of murder to voluntary manslaughter requires more.  It is here, and 

only here, that the jury is instructed that provocation alone is not enough for the 

reduction; the provocation must be sufficient to cause a person of average disposition in 

the same situation, knowing the same facts, to have reacted from passion rather than 

judgment.”  (Ibid.) 

  The same is true here.  The jury was adequately instructed.  Despite 

defendant’s claim to the contrary, there is no evidence the jury was mislead or confused.  

Absent some indication to the contrary in the record, we presume the jury followed the 

court’s instructions and that its verdict reflects the limitations the instructions imposed.  

(See People v. Bradford (1997) 15 Cal.4th 1229, 1337.) 
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III 

DISPOSITION 

 The judgment is affirmed. 
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